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INTRODUCTION

The present case study is an in-depth investigation into ‘visits to Member States’ to explore the
relation between the activities implemented by EMSA and the achievement of the Agency’s
objectives.

The case study focuses on a specific area of EMSA’'s work to assess in-depth the utility,
effectiveness, and efficiency of EMSA’s activities in this area. The case study also explores
potential alternative explanations, external and internal drivers influencing the results observed.
The analysis is based on the triangulation of different data sources.

Following this introduction, the second section of the case study introduces the policy background
of EMSA'’s Visits to Member States, outlines the scope of the case study, presents an intervention
logic for conducting visits, and lays down the methodology of this case study. The third section
presents the findings of the case study organised according to the evaluation criteria: relevance,
utility, effectiveness, efficiency, and added value. The last section contains conclusions and
recommendations.

SCOPE AND METHODOLOGY

The case study focuses on the visits to Member States, how EMSA carries out visits, and how the
Member States perceives EMSA and its visits. The focus is mainly EMSA’s monitoring of Member
States, and, to a lesser degree, EFTA states in their implementation of directives, and other
maritime legislation subject to the Agency’s visit to Member States and EFTA states.

Policy background

In article 3 of the founding regulation of EMSA, it states, that in order for the Agency to perform
the tasks entrusted to it and to assist the Commission on fulfilling its duties under the TFEU?, and
in particular the assessment of the effective implementation of relevant Union law, the Agency
shall carry out visits to Member States in accordance with the methodology established by the
Administrative Board. The legal basis for the elements, specific to this case study, is primarily:

PSC Directive Implementation: Regulation (EC) No 1406/2002 as amended, Art. 1.2, 2.2 (b),
2.3(d) and 3.

Other EU Maritime Legislation: Regulation (EC) No 1406/2002 as amended, Art. 1.2, 2.2(b)
and 3. EMSA provides technical assistance to the Commission when carrying out visits,
inspections, and building up capacity for implementation of legal acts in Member States.

PSC Directive Implementation: A first cycle of PSC visits to monitor the functioning of the PSC
regime in EU and check compliance with Directive 95/21/EC was carried out between 2004 and
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2009. A second cycle of visits to Member States was started by EMSA in March 2012 and was
completed in April 2016.2

Other EU Maritime Legislation: EMSA conducts cycles of visits to Member States to assist the
Commission and the EFTA Surveillance Authority in their assessment of measures applied by the
Member States in achieving a convergent and effective implementation of Union maritime law.
Visits are carried out in respect to a number of EU Directives: Directive 2008/106/EC, as
amended, on the minimum level of training of seafarers and the sulphur directive cycle where the
Agency has conducted 2 visits this year. The Agency has also conducted a visit (for EFTA S.A.) in
respect to Directive 97/70/EC setting up a harmonised safety regime for certain categories of
fishing vessels. On the registration of persons sailing on board passenger ships (Directive
98/41/EC) initiated in 2012 and concluded in 2015, on Vessel Traffic Monitoring and
Information Systems (Directive 2002/59/EC) in respect of the amendments introduced by
Directive 2009/17/EC in 2009, and on accident investigation (Directive 2009/18/EC) in 2012.
In the years, 2010 to 2014 EMSA conducted visits in relation to Directive 96/98/EC of 20
December 1996 as on marine equipment and to Directive 2000/59/EC on port reception
facilities since 2007:.

Finally, EMSA has begun carrying out horizontal analyses, when a cycle of visits or inspections
has been completed and even halfway through, should the need for a horizontal analysis arise.

The scope of visits to Member States: Directives and other maritime legislation

The directive (EC) 2009/16 on Port State Control (PSC) is the inspection of foreign ships in
national ports to verify that the condition of the ship and its equipment complies with the
requirements of international regulations, and that the ship is manned and operated in
compliance with these rules.* The purpose of the directive is to reduce substandard shipping
under the jurisdiction of Member States by increasing compliance, establishing common criteria,
and harmonising procedures.®

EMSA'’s role in respect to PSC is to ensure that inspections are carried out in a harmonised way to
ensure equivalent safety standards and to avoid distortion of competition in the EU. At the
request of the Commission, the Agency visits Member States’ administrations and their ports to
verify the implementation of PSC rules and procedures within the European Union.® EMSA is, as
the maritime technical body to the Commission, assigned to perform the visits to Member States.
EMSA is also tasked to do PSC visits in EFTA countries similar to those of EU Member State
countries. The procedure for the visits and EMSA’s work are the same. The difference is that the
results from the report and any suggestions to any infringement procedure are sent to the EFTA
Surveillance Authority instead of the Commission.

In visits to Member States, EMSA can also monitor the implementation of other maritime
legislation, for example, recently ‘passenger ship safety’ has had increased attention since the
Concordia accident in Italy. Accident investigations and ISPS (International ship and port facility
security code) are additional examples of other areas included in the visits.

The amount of inspections and allocated EMSA resources

Table 1 shows a list of the visits to Member States concerning the PSC directive.” The numbers in
parentheses are the total number of visits including other maritime regulations. (In 2011 there
are not recorded any PSC visits to Member States.)

2 http://emsa.europa.eu/visits-to-member-states/visits-member-states.html
3 http://emsa.europa.eu/visits-to-member-states.html

4 http://www.imo.org/en/OurWork/MSAS/Pages/PortStateControl.aspx

° 2009/16/EC art. 1

¢ Work Programme 2012 p. 22

7 Chronological list of visits provided by EMSA (last updated 15-06-2016).


http://emsa.europa.eu/visits-to-member-states/visits-member-states.html
http://emsa.europa.eu/visits-to-member-states.html

Table 1 Visits to Member States®

Year 2010 2011 2012 2013 2015
Number of | 5 (14) 0 (12) 5 (13) 6 (14) 6 (14)
visits

Both the allocated costs and human resources attributed to EMSA regarding the PSC is in the
budget information, spread out over three accounts. One account relates to THETIS, an
information system that support the new PSC inspection regime, and will not be included in this
case study since it is part of case study 3: ‘Maritime Information Service’>. The other two
accounts are respectively allocated to the implementation of the PSC directive and the visits to
Member States.

PSC Visits Other Visits
Budget (EUR yearly 2015) Two accounts: 1,072,588
1,072,936 +
252,363
Staff Two accounts: 7
6+2

Description of how visit to Member States is conducted
Preparing the start of the cycle:

e Following a request by the Commission, EMSA shall organise an ad hoc workshop, which
the Commission and relevant authorities of Member States will attend. The Commission
will present the purpose, scope, and objectives of the visits. All participants can provide
information and details. A questionnaire may be sent to the Member States prior to the
workshop.

Prior to Member State visits**, preparations are made:

e The Commission decides on visits to be conducted

e The Commission performs a conformity check of the legal framework of the individual
country.

e The Member State provides EMSA with any relevant amendments to the national and
other relevant documents.

¢ EMSA may send pre-visit questionnaire concerning the focus of the visit and any
information not in possession of EMSA.

e As arule, EMSA should prepare as much as possible, prior to the visit in order to reduce
the resources needed for the physical visit.

Implementation and execution of the actual visits consist of:

e EMSA and the Member State should agree on programme in respect of the scope,
venues, and timing.

e Visits start with a kick-off meeting concerning the focal points of the Member States
maritime administrations. Scoping and matching of objectives and expectations between
the parties are important themes on the agenda.

e At the end of each visit, EMSA should hold a closing meeting, where EMSA will provide a
preliminary indication of findings.

Post visit feedback and support
e EMSA provides a report on the results of the work undertaken within 90 days.

® AAR 2015

° AAR 2015 p 25

% Resources allocated to EMSA’s actual visits to Member States

™ Resources attributed to the implementation of the PSC directive

2 METHODOLOGY FOR VISITS TO MEMBER STATES ADOPTED BY THE EMSA ADMINISTRATIVE BOARD AT ITS 43rd MEETING ON 18
NOVEMBER 2015 p 3

* METHODOLOGY FOR VISITS TO MEMBER STATES ADOPTED BY THE EMSA ADMINISTRATIVE BOARD AT ITS 43rd MEETING ON 18
NOVEMBER 2015 p 4-5
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e A draft will be send to the Member State with a request to provide factual corrections
within 30 days.

e The final report is send to the Commission and the Member State.

e EMSA and the Commission will be informed about the corrective actions taken by the
Member State

Horizontal analysis
e EMSA produces a horizontal analysis report, at the end of each cycle of visits, on main
findings and best practice across the various visits to Member States.

Scope of the case study
The thematic scope of the case study focuses on how the Member States visits contribute to
objectives and create value to its main stakeholders, the Commission and Member States.

The case study has a strong emphasis:

e On how EMSAs visits are perceived from a Member State’s user-perspective.

¢ On the feedback/user responses to the new methodology/approach to visits to Member
States.

e On the extent to which visits to Member States are still perceived relevant.

e On the extent to which visits to Member States have increased efficiency/effectiveness
for Member States.

e On the extent to which ‘visits to Member States’ has improved dissemination of best
practice and knowledge.

See the reference table in the Annex for a full view of case study questions. In the table, the
Case study questions are also linked to the overall evaluation questions.

Intervention logic

The intervention logic below relates to EMSA'’s activities, outputs, results, and impacts in relation
to ‘visits to Member States’. An intervention logic is a systematic and reasoned description of the
casual links between the Agency’s activities, outputs, outcomes, results, and impacts. It helps to
understand the objectives of the Agency as a whole, and its specific deliverables.

The case study will follow the structure of the intervention logic when answering questions and
formulating the performance stories. However, the case study focuses primarily on EMSA’s visits
of the Member States in relation PSC, and to a lesser degree other maritime legislation. As
explained above, EMSA conducts visits to Member States in order to ensure effective
implementation of Union law. The intervention logic, depicted in Figure 1below, presents
expected outputs, results, and impacts for the visits to Member States.



Figure 1 Intervention logic of visits to Member States

1. THEORY OF CHANGE: VISITS TO MEMBER STATES
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|
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>
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Barriers
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Implementation

Other EU
Maritime
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Achieving these outputs will lead to more general results, most importantly the improved
application of international and EU maritime legislation by Member States as well as third
countries. Member States will be encouraged to increase cooperation and share best practices.
Finally, the results will contribute to a high, uniform, and effective level of maritime safety and
security in Europe, as well as efficient European maritime traffic and transport.

Methodology

The methodology and data collection process is illustrated in the Figure 2 below.

Figure 2 Methodology for case study 1 — visits to Member States
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The collected data has been triangulated to respond to the case study and evaluation questions.
These questions have been developed to cover the evaluation criteria of the external evaluation
of EMSA, namely: relevance, utility, effectiveness, efficiency, and added value.

FINDINGS

This section presents the findings of the case study on EMSA'’s visits to Member States regarding
port State control and other EU maritime legislation. It is structured according to the evaluation
criteria.

Relevance

To what extent have the visits conducted by EMSA fulfilled the legal requirements of the
Agency?

Overall, the findings from the case study underline the continued relevance of the visits to
Member States.

The review of ‘EMSA’s visits to Member States’ shows that the Agency has developed an
approach and methodology required to fulfil the relevant legal requirements.

As far as EMSA'’s legal basis is concerned, there are provisions regarding the elements concerning
EMSA'’s visits to Member States in the EMSA Founding Regulation®.

Regulation (EC) No 140672002

EMSA has been tasked with assisting the Commission in its role of monitoring and verifying the
proper implementation and application of Union law, in particular by carrying out visits to the
Member States as provided by Article 3. Article 3.1 states that:

“EMSA will conduct visits to Member States to assist the Commission in its task of the
assessment of the effective implementation of the European law on the basis of the
methodology established by the Administrative Board”.

The Commission is responsible for deciding what visits EMSA should undertake and their
scope, as part of its role in ensuring that the obligations of the Treaty on the European Union
are met, in particular:

Article 4(3):

“the Member States shall take any appropriate measure, general or particular, to ensure
fulfilment of the obligations arising out of the Treaties or resulting from the acts of the
institutions of the Union.”

Article 17:
“the European Commission shall ensure the application of the Treaties, and of measures
adopted by the institutions pursuant to them.”

The visits to Member States are carried out in accordance with ‘methodology for visits to member
states’ adopted by the EMSA administrative board, 2015. The methodology describes and
operationalises how visits are organised in cycles on behalf of wishes from the Commission. The
methodology is detailed in how the visits should be conducted in all phases.

1% Regulation (EC) No 1406/2002 of the European Parliament and of the Council of 27 June 2002 establishing a European Maritime
Safety Agency
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To what extent have the visits matched the needs of EMSA’s stakeholders?

Visits to Member States are perceived as relevant by all stakeholders. The case study
shows that the tasks EMSA are undertaking, regarding the visits to Member States, are highly
relevant to the maritime safety and security in Europe.

In a survey conducted by Ramboll, it is revealed that EMSA’s stakeholders in general feel that
EMSA meet their needs in relation to the activities of implementation of the PSC Directive.
Concerning the general satisfaction in relation to the needs, it can be deduced that EMSA’s
activities in the PSC area are highly relevant.

In continuation of the survey, interviews of relevant stakeholders revealed that EMSA’s activities
corresponds to the stakeholders’ needs by establishing a common ground and base, where the
standards of maritime safety and security derive from.

Interview respondents generally assess EMSA’s role and way of conducting visits to Member
States as relevant in relation to the overall objectives of EMSA. There is an acceptance of the
need for EMSA'’s visits to ensure a harmonised implementation of EU maritime directives across
very different Member States with different traditions, competences, and resources. EMSA plays
an important role in monitoring and supporting maritime authorities for Member States and EFTA
countries regardless of their different needs and challenges on the maritime safety and security
field. Some Member States have a very high respect and acknowledgement of the performance
and competences of EMSA, and other Member States find that EMSA is just on par with the
Member States competences. Overall, ‘the visits to Member States’ offers a good platform for
communication and in-depth dialogue between experts from EMSA and the maritime authorities
in Member States. In cases of serious non-conformities, EMSA will play the role of policemen and
document the issues and report it to the Commission. Member States are somewhat confused
about the dual role of EMSA to serve both the role of facilitation partner of best practice and that
of policeman/watchdog for the Commission. However, Member States appreciate that EMSA has
gradually moved towards a more holistic and nuanced approach, where the focus is on the
achievement of overall purpose and goals of maritime safety, instead of rigid interpretation of
procedures and standards.

To what extent are there needs and challenges that are not addressed by the EMSA
regulation as amended 2013? Should these be incorporated by the Agency’s mandate and
tasks?

New challenges and needs for EMSA'’s visits. The Maritime safety agenda has been a major
transformation for the maritime industry, and the main policy agenda for EMSA the last decades.
The PSC has been high on the agenda for some time and reached a consistent high level. Visits
to Member States on PSC will continue to be relevant, but other ‘new focus areas’ will probably
be pushing for more focus. Within the maritime safety area, Passenger ship safety is one of the
areas, which in the aftermath of the Concordia accident in 2012 have experienced and probably
will have a continuous strong focus for EMSA'’s visits to Member States.

In addition, the maritime sector has slowly begun a new important transformation phase, namely
the implementation of a range of environmental maritime legislation, for example legislation on
reduction of NOx, SOx, Ballastwater, scrapping, and other environmental areas. In the future, it
is quite likely EMSA will have to expand its role in relation to its monitoring activities, including
the visits to Member States. A range of environmental maritime legislation will need to be
implemented in the coming years and EMSA would seem to be the natural choice for ensuring
efficient enforcement of the new environmental maritime legislation in the union.

With the introduction of a range of environmental legislation it is quite possible that EMSA wiill
need to take on new tasks within monitoring and facilitating through visits to Member States.
EMSA and the Commission should be more ambitious about their tasks, and they should prioritise
their tasks to the most essential tasks. Some consensus is sensed in, that EMSA should move
away from the human resource heavy.



3.2

3.2.1

3.2.2

Figure 3 In your opinion, to what extent are emerging challenges and needs of the European maritime
sector well addressed by the tasks set for EMSA in its Founding Regulation?

Total 16% 190
EMSA staff 16% 159
Administrative Board of EMSA 11% 19
European Commission 33% 17% 12
0% 25% 50% 75% 100%
M To a high extent [ To some extent To a small extent Il Not at all Do not know / Cannot assess

As the Figure 3 above indicates, a minor part of EMSA’s stakeholders are indicating that the
Founding Regulation are addressing the emerging needs.

Utility
To what extent are EMSA'’s stakeholders satisfied with EMSA’s visits?

There is a general satisfaction with the work conducted by EMSA. It is the impression
from the stakeholders from the maritime administrations in both EU Member States and EFTA
States that EMSA does indeed ensure a higher compliance on the grounds of their expertise and
knowledge gained from previous visits and an overall knowledge of the PSC and other maritime
legislation. However, despite general positive assessment by Member States some suggestions
for improvements are made in the following.

The Commission is highly positive of the work done by EMSA and have no negative remarks on
the work done by EMSA.

Figure 4 In your opinion, to what extent do the following EMSA activities/services meet your/your
organisation's needs? - Implementation of the PSC Directive (visits to Member States)

All 60% 26% 47

Mational maritime administrations

(including Administrative Board members) 36

11

0% 25% 50% 75% 100%

I To a high extent [l To some extent To a small extent [l Not at all Do no know/Cannot assess

To what extent EMSA’s stakeholders find that the outputs and results of the visits produced
by EMSA match their needs?

EMSA is perceived as competent experts in their field but sometimes lose sight of the
overall purpose. No doubt, EMSA'’s visits to Member States brings a tremendous knowledge and
experience on the relevant legislation. This can be a very positive thing in improving compliance
to the relevant regulation. However, some Member States have uttered that EMSA, in its
approach, focuses too much on procedures instead of the intended functionality or purpose of the
legislation. The Member States would like EMSA to focus more on the actual implementation and
execution of maritime safety and security systems and how they work, when EMSA conduct visits
in the Member States.

EMSA a collaborative partner or Commission’s watchdog. Member States have various
perceptions of EMSA. Some Member States accept and respect that EMSA'’s role, on behalf of the
Commission to monitor implementation, is carried out in a certain way. Other Member States find
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it a bit artificial and counterproductive when EMSA act as an authority and would prefer a more
equal collaborative dialogue with respect to special national rules, interests, systems, and
interpretations. Member States argue that EMSA should have a more holistic focus on the
production of high maritime safety standards instead rigid following of detailed procedures.

Effectiveness
To what extent have EMSA'’s activities produced the planned/desired outputs?

Satisfaction is high in regard to EMSA as an organisation and its implementation of
visits. Member States have overall expressed satisfaction with EMSA’s work in monitoring
Member States’ implementation of the PSC directive. EMSA’s visits are characterised as very
thorough, professional and well-planed. This case study shows, that EMSA’s tasks are completed
within the scheduled time and are perceived to be work of very high quality. EMSA is very well
prepared prior to the visits, and the findings are well founded. One stakeholder, with affiliations
of the Commission, stated that EMSA does quality work with a high rate of effectiveness. The
stakeholder states that EMSA is very quick to deliver information to the Commission when it is
needed.

Figure 5 In your opinion, to what extent are tasks carried out by EMSA completed on time?

All 63% 26% 3% 7% |189

EMSA staff 62% 27% 4% 8% |[158

Administrative board of EMSA 79% 16% 5% |19

European Commission 12

T T T

25% 50% 75% 100%
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0

M To a high extent [l To some extent To a small extent [l Not at all Do not know / Cannot assess

As the survey above indicates, EMSA’'s stakeholders generally asses, that EMSA’s tasks are
completed on time. In the conducted interviews the stakeholders emphasises that the time
scheduled for visits to Member States are too long. They would prefer if less time were scheduled
for the visits.
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3.3.2 To what extend have the visits contributed to improved standards, rules, and

implementation of international/EU maritime legislation by the EC and MS, including
improved application of EU legislation by the MS and increased cooperation and sharing of
best practices between MS?

The stakeholders overall perceives EMSA as effective. EMSA’s presence and visits to
Member States has over the years contributed to improved level of maritime safety and security
in Europe. Especially EMSA’s monitoring of the Member States’ implementation of the PSC
directive ensures a harmonised level of implementation which in turn contributes to a high level
of maritime safety and security in Europe.

As the Figure 6 below shows, EMSA’s stakeholders concedes that EMSA'’s activities, in the area of
PSC, are contributing to the maritime safety and security. The diagram also shows that EMSA'’s
activities in the PSC area contribute to an improved application of the legislation. This is a
contrast to the previous statement that EMSA should become more holistic and functional in its
approach to monitorthe application of maritime legislation. On the other hand, it should be said,
that this case study reveals that the stakeholders, which have higher demands for EMSA’s visits,
are the most capable stakeholders and maritime administrations. In general, there is a consensus
that EMSA'’s visits are improving the application of legislation.

Figure 6 In your opinion, to what extent have EMSA's activities in the area of Port State Control (support
to the PSC system in line with the PSC Directive) contributed to - improved application of
international/EU maritime legislation by the Commission and the Member States

sw [l | 42

2%

All

MNational maritime administrations

(including Administrative Board members) 4% 4% 26

Other .- 6% LU 16
| | ! | |

0% 25% 50% 75% 100%
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A collegial open attitude to EMSA’s ‘visits to Member States’. Some Member States find
the effectiveness to be very high, mainly because the interaction between Member States and
EMSA is characterised by a collegial open attitude, where equal maritime technicians with similar
background from both EMSA and national maritime officials, meet with a mutual understanding of
each other's challenges and problems. Some stakeholders only experience a mutual
understanding from personal acquaintances in the maritime profession, here EMSA is said to
broaden the range personal connections across Europe. These Member States feel they can
openly discuss issues of concern with EMSA and receive good guidance on how to improve
maritime safety standards, as opposed to a discussion with the Commission who can issue
corrective actions.

A more purpose driven approach is suggested. A few negative views addressed are that
EMSA is too focused on legislation and procedures, and less towards the actual risks and
capabilities to execute maritime safety measures. An example is that, EMSA during a visit is
examining manuals and check lists, instead of conferring with the maritime personnel about the
actual, functional implementation could be inadequate. Another critique is that minor issues of
little or no meaning to maritime safety are listed next to very serious non-conformities. An
example of this is when a ship has sealed a locker and is given a non-conformity, because it is
not literally locked with a lock but a strip. In continuation, the stakeholders suggest to make a
more differentiated categorisation of findings. It is argued that the categorisation of findings
could give a more accurate picture of the Member States’ performances. It is further believed,
that a better categorisation could lead to a better benchmarking between Member States.

Visits could also be improved and achieve higher results through a more open user
centric approach and Member States taking the responsibility to voice their needs.
There is, among the Member States, a request to organise a forum of focal points from the
Member States representatives to EMSA, where discussion between the Member States and
EMSA can take place. The idea has surfaced because of a need to better share best practices
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between Member States and provide an opportunity to benchmark oneself against the others.
Any confidentiality issues will of course have to be dealt with.

This should also create a better opportunity for Member States to be able to influence the agenda
of the visit agenda, so their challenges and needs as individual Member States that define them
is part of the visit agenda. It should be communicated well in advance to EMSA to make
preparations possible.

The stakeholders suggest that EMSA takes a leading role in the user-centric approach to Member
States. Member States will in return need to take a more proactive role and voice their needs and
challenges more clearly than today. A forum of focal points could potentially give EMSA some
valuable input from Member States and ensure that EMSA'’s reports, data, and analysis are better
disseminated to Member States authorities.

Horizontal analysis and tailor-made reports could improve the identification and
dissemination of best practice. EMSA communicates well through detailed long reports,
primarily bilateral from EMSA/the Commission to Member States. Member States would like to
learn more from other Member States and EMSA’s focus on horizontal analysis is something
Member States are welcoming. Both EMSA and individual Member States should work on how to
create focal points so th